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IN THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 034752

UNITED STATES OF AMERICA,
Peritioner-Appellant,

Vz

ZACARIAS MOUSSAQUT,
Respondent-Appellee.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

REPLY BRIEF FOR THE UNITED STATES

INTRODUCTION
The district cowt’s unprecedented deposition orders countermand wartime
decisions of the Executive concerning the detention and debriefing of alien enemy
combatants held overseas. The defense never come to grips with the fimdamental
separation-of-powers principles violated by those orders. Nor do they

acknowledge the grave practical consequences of the novel right they assert. This
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‘appeal wplicates fundamental issues about the Goverzment’s ability to rely on the
criminal process as 2 critical 1ool in the continuing struggle against global
terrorism. Under the approach the defense envisions, almost any indi.cted terrorist
could stymie his prosecution by claiming 2 need for access to eNemy combatants
held overseas. In fact, under that 8pproach, the captured al Qaeda operatives with

the most critical intelligence value— those responsible for planning and
coardinating attacks around the globe—could plausibly be sought by cvery

defendant accused of carrying out the operational details of those grander plans,
Counting on the Government’s unwillingness to risk lives by compromising vital
warﬁme mielligence debriefings, defendants could thereby Jeopardize virmally
any prosecution simply by demandig access to such “witnesses,”

Nothing in the Constitution requires the Government to choose between
cffective prosecution of past terrorist attacks and effective intelligence gathering
10 prevent ﬂm.ﬁ'c terrorist attacks. Rather, the dilemma the defense paints fows
from the nove] proposition that the Compulsory Process Clause grants a defendant
the right to testimony from an alien enemy combatant detained overseas. As
explained in our opening brief core separation-of-powers principles dicrate thas

the courts lack the power to interfere with the Executive’s conduct of war by



entering such deposition arders; compulsory process does not extend that far, As

a result, there 1s no consttutional dilemma here thar would cripple the Execntve’s

ability to use the criminal courts as one vital tool in prosecuting tcrro'rists.
Moreover, recognizing the limits of judicial process does not In any way |

conflict with defendant’s right to a fair trial. The Government has been providing,

and will continue to provide, the defense with classified simmaries

staternents [ made regarding the conspiracy that produced the September

1T artacks and defendant’s role therein. To the extent any of those statements
prove necessary to ensure a fair trial, the Due Process Clause remains availeble to
ensure that defendant will have an opportunity to seek their admission into

evidence.

The defense contends that they should nevertheless have the opportunity to
obtain more inforration via depositions. But they fail to identify addirional
information the combatants could plausibly offer that would be exculpatory or that
would not be curnulative of what ah'eady: sppears in the summaries. Meoreover, the

notion that any additional information would be forthcoming is wholly speculative

ul
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givern that the combatants could well decide to nvole their Fifth Amendmen:
privilege rather that provide self-incriminating testimony in 2 criminal Proceeding,

Even if this Court concludes that the Compulsory Process Claz;se may
extend judicial process into the heart of the Executive’s war-making fimctions,
and that the combatants have in their possession material, exculpatory evidence,
the substitutions for the deposition testimony that the Government has proposed
would fully protect defendant’s rights, Moreover, the substitutions do not present
en all-or-nothing choice, Ifthis Court were to agree with the defense that the
substitutions have specific flaws, they can be amended vpon remand.

In contrast to the Govermment’s proposed subsﬁ'tutions, which will allow the
defense full access to any statements by the enemy combatants that could be
deerned exculpatory, the district court’s sanction would cut drasticaily in the
opposite direction: it would deny the jury access 1o sbundant material evidence

conceming the nature of the conspiracies charged in the Indictment.
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ARGUMENT

1. ALIEN ENEMY COMBATANTS BELD OVERSEAS ARE NOT
WITHIN THE REACH OF THE COMPULSORY PROCESS

CLAUSE.
A-  Enemy Combatants Seized and Detajned Overseas Are Beyond
the Reach of the Court.

There can be no éisPute that the capture, detention_-f

encmy combatants lies at the core of the war-fighting funcetion the Constitution
assigns solely to the Executive as Coxnmander in Chief. As explained in our
opening brief, in Johnson v. Eisentrager, 339 U.S. 763 (1950), the Supreme Court
recognizeq that ﬂﬁs fundamental allocation of Powers necessarily meant that
federal comts could not exersise bower over aliep enetny combatants hald
overseas. (GB 23-33), |

The defense cannot, and does not, scriously contest that the district court’s
dcpésition orders, by demanding an intrusion on g wfﬂl_
process in the midst of 2 war, would interfere with quintessentially military and
intelligence judgments. The defense, moreover, fails to confront the grave

practical consequences of the novel tight of access they propose: it will enabie

ierrorist defendants, by secking to dcposé_g Qaeda ]eaders held

overseas, to guarautee that they wil] either hobble_effbr!s abroad or
TO T '
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the criminal pro secution against themselves,! Tt would thus produce exactly whart
the Supremne Court deterrnined to prévent by enforcing clear separation-of-powers
principles in Eisentrager; “a conflict berween judicial and military op-inion highly
cornforting to enemies of the United States.” 339 U.S. at 779.

Insma@, while the defense does not dispute that scpe;ration-of-powers
concerns lie at the heart of Eisepiraser, the defense claims (DB 24-27) thar
Eisentrager’s principles cannot apply in this criminal case. Their claim 15
meritless.

First, the defense claims that any separation-of-powers concerns somechow

dissipate because the Executve chose to bring this prosecution, (DB24-25). The

"This Court should reject the defense suggastion (DB 5) that the Exeentive
could avoid the issues presented in this case by designating defendant an enemy
combatant. That suggestion invites the court to invade one of the most sensitive
areas of decisionmaking reserved to the Executive Branch. The national security
and foreign policy concerns that would be Implicated in considering military
process for defendant are the province of the Executive and necessarily involve
many considerations the judiciary is ill-equipped to evaluate. For example, many
of our allics might not extradite terrorists to the Unitsd States if they were to be
placed in military custody upon their arrival. Morcover, “an accused has no
constinrrional right to choose the offense or the tribunal in, which he will be mhed.”
Colepangh v. Looney, 235 F.2d 429, 433 (10® Cir, 1956), Compare Ex Parte
Quizin, 317 U,S. 1 (1942) (approving treatment of Nazi saboteurs as enemy
combatants) with Haupt v, United Srates, 331 U.S. 864 (1947) (upholding weason

conviction arising from same events).

rorsccee- NN :
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mere fact that the Government initiated this case, howeaver, in no way dimiﬁisﬁes
the improper interference with Executive fimctions that would fesult if the district
court were to disrupt thc_gnvironment of an eneimny
combatant to conduct a video deposition. The decision to prosecuts in no way
diminiches the Executive’s authority to exercise disanet Article I powers nor does
it supply the courts with the authority to intrude on Executive finctions in a way

that otherwisc would be inappropriate.? Indeed, it should be apparent from other

*The defense argument conceming the “extra-territorial” reach of the writ of

habeas corpus ad restificandum is 2 red herring. (DB 19-21). Itis true that a
district court’s pracess for Issuing a writ of habeas corpus ad testificandum is (in

(1971)) not lixmited to the district court’s territorial jurisdiction end so extends to
other disticts within the United States. But it is equally true that a district court’s
process does not reach aliens abroad, See, £.%., United States v. Zahaneh 837
F.2d 1249, 1259-60 (5™ Cir, 1988) (and cases cited). The defense points to no
case law supporting a rule that compulsory process may extend to aliens abroad by
simply directing process to the federal government. Indeed, the rule is to the
contrary for purposes of the Great Writ with respect to aliens abroad, |

Compare Figentrager (tke writ does net issue against Secretary of Defense with
respect to enemy aliens held abroad) with EX parte Haves, 414 U.S. 1327 (1973)
(the writ cap issue againgt Secretary of Army with respect to citizens held abroad).
The cases that the defense cites to support their theory are not directly on point

and a1 least one contradicts their position. United States v. Greco, 298 F.2d 247,
251 (2d Cir. 1962), holds that 2 witness in Canada is not within the reach of the

Compulsory Process Clause. Moreover, United States v. Filippj, 918 F.2d 244 (=
Cir. 1990), states in dictum only that the Government can viclate the Fifth and
Sixth Amendments by blocking 2 witness abroad from voluntarily attending 2 trial.
The subpoena power and compulsion were not at issae, id. ax 247, and the cougt
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contexts that the decision to prosecute provides no basis for ignoring separation-
of-powers principles. As explained in our opening brief, for eXample, it is sertled
that gn alien who is overseas is simply beyond the compulsory process power of
the courts, The mere fact that the Government initiates a criminal prosecufion
does nor permir the courts to ignore separation-of-powers principles and order the
Government to ermbark on negotiations with 2 foreign government to secure such 2
witness for tgal.

There is certainly no basis for 18suing orders that interfere with the much
Inore important and sensitive executive functions related to inrelligence gathering
in the midst of a war. Those Separation-of-powers concerns identified by the
Supreme Court in Eisentracer are unaffected by the fact that the Government
initiated this prosecution, They demand the seme result here as in Eisentrager: the
courts lack power to interfere with the Executive’s determinations concerning the |
detention of aliens as enemy combatanis overseas.

Second, the defense asserts that the Govemnment caanot invoke Eisentrager

Immmigration responsibilities to justify its conduet, id. at 248. Here, of course,
there is an ample non-prosecutorial Justification for limits on access to the enenty
combatants held abroad, :



in these circumstances without shirking “its own constitutional obligations.” (DB
27). But that assertion begs the very question presented: whether defendant has
atly compulsory process right to obtain the testimony of an alien encr.ny combarant
held averseas.® It is well established that the right to compulsory process is not
absolute and that it does not grant defendant the right to apy and all witnesses he
might like 1o have appear, For example, 2 defendant does not have 2 compulsory
process right to secure the presence of an alien Who is overseas. See, gz,

Zabapeh, 837 F.2d at 1259-60. The defense contends that this analogy is inapt
(DB 21-22) because in cases such as Zabaneh, the witniess is not “in thC_

i

i

!:_ontrol of the Government.” Rut those cases nonethsless illustrate that

*Defendant’s appeals to the Fifth and Eighth Amendments, 18 U.S.C.
§ 3005 and the All Writs Act are equally metifless. Neither the Fifth nor the
Bighth Amendruent provides an independent right to secure the attendance of .
witnesses broader than that which the Compulsory Process Clause provides.
See Sattazahy v, Pennsvlvanis. $37 11.S. 101, 116 (2003). Nor does 18 U.S.C.
§ 3005, Originally epacted in 1790, before the adoption of the Sixth Amendment,
that statute was a stop-gap measure to ensure that capital defendants would have
the same right that the Compulsory Process Clause would scon guarantee. Seg
Act of Apri] 30, 1790, ch, 9, § 29, 1 Stat. 112, 119, Courts thus have constred
predecessors o the current Scotion 3005 (which are essentially identica]) as
equivalent to the compulsory process right the Sixth Amendment guarantees. See,
&.8.. Casebeer v, Hudspeth, 121 F.2d 914, 916 (10th Ckr. 1941). Finally, the All
Writs Act cannot confer on defendant any right to obtain witness testimony that is
otherwise unavailable to him under the Constitution’s separation-of-powers.

Torsscee: [N s



sep araﬁon-éf-powérs concerns limit the reach of the Cormpulsory Process Cl-au.se.
Certainly, the Executive could engage in negotiations with foreign governments to
secure the presence of the witnesses, but no court has found it within 'its pPOWer to
order the Executive to do so. CFf United States ex rel. Keefe v, Dulles, 222 F.2d
390,394 (D.C. Cir. 1954). Thereis therefore no basis for ordering the Executive
to provide access here, where the separation-of-powers problem raissd by the
defense request for enerny combatant testimony is far more serious than that posed
by a defense request for the testimuonry of an ordinary alien witness.

Cases like Zabaneh, Inoreover, make clear that defendant would have no
claim to access 1o these enemy combatants were he prosecuted for mmurder in state

court. Although the Compulsory Process Clause applies equally in state and
federal court, gee, e.2.. Rock v. Arkaneag, 483 U.S. 44, 52 (1987), the enemy

combarants in federal contral overseas would e outside the sta;e court’s process,
and the state court could not order the federal government to permit access.

See Smith v. Cromer, 159 ¥.3d 875, 883 (42 Cir. 1998); gee also Kasi v. Angelone,
300 F.3d 487 (4 Cir.), cert. degjed, 537 U.S. 1025 (2002); United States v.
Williams, 170 F.3d 431 (4® Cir. 1999): 28 CF.R. § 527.31(b) (Burean of Prisons

warden may transfer federal prisoner to state pursuant to writ ad testificandwm

reco N o
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“only when satisfied . . . fedaral Interests . . . will not be interfcréd with, or
harmed.”). The absence of any Compulsory Process Clause nght to secure
testimony of the enemy combatants in a state prosecution tmdsrscores. that the
Clause guarantees a defendant aceess equal to the court’s process, not an absohute
right to cornpel the attendance of witnesses, The absence of such 2 night in state
court also highlights another perverse consequence of the defense’s theory here:
only state prosecutors and state courts (not federal prosecation) could suceessfully
address the conduct of foreign terrorists that satisfies the elements of the most
beinous federal erimes.

The defense also invokes the principle that the Compulsor;-r Process Clause
and 18 U.S.C. § 3005 grant the defendant the same process as “is usually granted
to compe] witnesses to appear on behalf of the prosecution.” (DB 18 (quoting 18
U.S.C. § 3005)). But that principle does not assist the defense becauses they do
have the same ability as the prosecution to secure testimony from ;hesc'enemy
combatants. The prosecution has made clear that, buz for the military necessity of
detaining these enermy combatants abroad, the prosecution would call thern, Sesg,
&.8.. (JAC557). The prosecution cannot cal] them as wimesses for the same reason

that defendant cannot: the mulitary imperative to hold these individuals as ememy

MTA— 11
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comibatants renders them Unavailable for a domestic prosecution.

The defense attempt 10 distinguish the withess-immunity cases is similarly
unavailing, Ifthe defendant’s consttutional right to obrain exculpaw:;y Iestimony
were absolute, then it would wump the Separauon-of-powers concerns raised by
cornpelling the BExecutive to confer Immunity on a witness who could offer such
testirnony. But the courts have held otherwise. See GB 34, 36 (citing cases). Just
as the Executive has the power to make the allegedly exculpatory testimony
available in the witness 1mmumty cases, but cannot be compelled by the cours to
eXercise It at the cost of forcgoing the prosecution of a Ppossibly guilty defendant,
$0 too here the Executive cannot be comp-dled to produce the enemy combatants
at the cost of gathering intelligence critica] to the ongoing war against al Qaeda.

Indeed, this case follows a fortior from the immunity cases because the
defense envisions interference with Commander-in-Chief anclﬂ intelligence-
| gathering functions distinet from the prosecutorial funetion, while the Jmmmty
cases involve only a distinet exercise of the prosecitarial power. Moreover, the

costs to the_proccss of graating access are certain, but the

countervailing benefit to the defendant is speculative, as the combatants gould

Invoke the privilege against self-incrimination. See, e.g., United Stares v_ Tribe-
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Perez, 129F.3d 1167, 1173-74 (102 Cir. 1997), Defendant, in fact, is better off
than many defendants who unsuccessfully seek to procure the test:mony of alleged
co~conspirators whom the Government refises to imrumize, because the defenss
has already been given stommaries of"iscoverable statements regarding the
couspiractes with which he is cha‘rged and can use them to prepare a defense and
seek to adinit thern to the extant they are necessary to a fair trial, Sea Part IR,
jnfra.

Third, and finally, relying on cases such as United States v. Andolschek,
142 F.2d 503 (2d Cir. 1944), the defense argues thé: the Government created the
predicament in which it finds itself and “cannot aveid choosing between
safeguarding its secrets and its prosecution.” (DB 529) But the Andolschek line of
cases 1s inapposite. Andolschek involved an cffort marely to seek digsclosure of
information (documents) in the Government's possessmn, not an ¢ffort t6 breach
fundamental separation-of-powers principles by hang the courts interfere with
core Executive decisions concerning the ongoing cf;onduct of war, The Supreme
Court, moreover, made clear in United Stares v. Valenzuela-Berpal 458 U.S. 858
(1982), that where the Government has such competing responsibilities in multiple

executive finctions, the Axndolsehek rationale will nor prevail. See id. at 863, 866,



What is rue for enforcement of the immigration laws in Valepzuela-Bernal is true,

2 fortior, for the war-time intellipence efforts at issue here ¢

B. Defendant Can Receive A Fair Trial Without Obtaining The
Depositions Of The Enemy Combatants,

Contrary to the defense characterization of this case as one “of withheld

evidence” (DB 34), the Government has riot denied the defense access to the

informaﬁon—that pertains to the charges laid out in

the Indictment. To the confrary, the Government has been complying with its
obligations under Bradv v Maryland, 373 U'S. 83 (1963), by providing the

astense with all information i has obtaine ||

_tha‘c could argnably fall under Brady® Asa result, defendaar will have

“The defense claims that Valenzucla-Berpal is inspplicable becanse it “was g
lost’ evidence case where the Government no longer had the evidence,” unlike
here. (DB 29-20 0.12). The Valeronela-Bema] Court never stated, however, thar
the “lost™ nature of the evidence was necessary to its holding that competing
responsibilities of the Executive Branch must be taken into account in evaluating 2
defendanr’s request for access to allegedly exculpataory testimony. Indeed, the
dissent clearly did not read the majority opinion as containing such a lirnitation,
contending that the decision undermined the Andolschek Hne of cases in which the
evidence was not “lost.” Valenzuelg-Bernal 458 U.S. at 881-82 (Brennarn, J,,
dissenting).

‘Defendant suggests that the Government is not complying with Brady
because the witnesses themselves are exculparory “so they must be produced.”
(DB 34). Brady requires the production of exculpatory evidence, however, and a
witness is not evidence. See Brady, 373 U.S. at 86-87,
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the opportunity ta seek admission of the combatants’ versions of events 1o the
extent they are necessary'to 3 fair trial, Indeed, the Government has proposed
substitutions pursuant to the Classified formation Procedures Act, 1-8 US.C.
App. 3 (CIPA), which could be used for this purpose. .

Nothing in the Fifth Amendment’s guarantee of due process demands
| overriding the separation-of-powers concemns highlighted in Eisegtracer, A
holding that due process demands such 2 result could not be reconciled with the
rules that trials can proceed in the absence of exmllpa_tory testimony from foreign
withesses and witnesses who invoke their Fifth Amcndmcnfc privilege. Moreover,
the opportunity the defense will have to seek ndzmsswn_ﬂm:,c
¢nemy-combatant wimesses - and the Government’s good-faith,
compelling basis for preventing them from testifying, togather place this case in a
wholly different category from those the defense cites (0B 33), allIO'f which
involved the intentional destruction of evidence crucial to the defense. SE, eo,
United States v. Cooper, 983 F.2d 928, 932 (9% Cir. 1993) (bad-faith destruction

of laboratory equipment leaving defendant with no “comparable, alternative meang

of” defense).

TO T 15
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L.  THE DISTRICT COURT ERRED BY FAILING TO BALANCE THE
GOVERNMENT’S OVERWHELMING NATIONAL SECURITY
INTEREST AGAINST DEFENDANT’S FAILURE TO SHOW THE
NECESSITY OF THE COMBATANTS’ TESTIMONY, -

A.  The Government’s iuterest in Protecting National Security Is
Overwhelming,

As explained in our opening brief, where the Govexmne;lt has a legitimare
interest in foreclosing access to a potential witness, a court muyst “balanc[e] the
public interest in protecting the flow of information against the individual’s right
to prepare his defeuse.” Roviaro v. United States. 353 U.S. 53, 62 (1957).
Recognizing, as they nmst, the grave national security interests at stake in this
case, the defense doesnot attempt to dispute them. Comtrary 1o the defense
suggestion (DB 64), the Government is not argning 'that these undisputedly
compelling interests trump defendant’s right to 2 fair trial; rather, we argue that on
the specific facts of this case, those interesrs outweigh defendant’s asserted need
to depose these particular purported witnesses, because the defense bas failed to

make any substantia] showing that the wimesses would provide material,

exculpatory testimony,

roFsrere is
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B.  The District Court’s Order Is Not Supported by Any Showing of
Material and Exculpatory Testimony,

The district court erreqd by applying the wrong legal standards in evaluating
materiality. Confrary to the defense, the ruling o materiality is not simply an
evidentiary ruling reviewed for “abuse of discretion.™ DOBi6&n7:41 & n.14),
The district court did not nule op the adrnissibility of 2 piece of evidence, Rather,
it ruled on whether a potential witness would provide marerial, exculpatory
testirnony, and that rulmg involves 2 mixed question of fact and Jaw that is
Teviewed de novo. See. e.g, United States v K‘- ates, 174 F.3d 580, 583 (5th Cir.
1995); United States v. Rivalta, 925 F.2d 596, 50 (24 Cir. 1951),

Itis well settled that for evidence to be deemed material, there must be “a
trasonable probability that [ir] would hava produced a different verdict” Swickler
v. Greene, 527 U.S. 263,281 (1 599), The defbn;e seeks to avoid the rigors of that
standard by claiming that a different, lower standard should apply thn’
materiality is svaluated before trial, rather than in the post-trial context, (DB 45 &
n.16). But the Supreme Court has rejected just such an approach and concluded
thet “[tjogically the same standard must apply at both times.” United Stares v.
Asgurs, 427U.8. 97, 108 (1976).

In addition, where, as here, the question at issue is the need for tria]
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testimony, the materiality standard necessarily requires that the evidence be
admissible at wrial, Potential testimony that is inadmissible—such as hearsay—- 9
by definition not material, because it never would have reached the jury and
therefore could not have affected the tria] outcome.” United States v. Ramnney, 719
P.2d 1183, 1190 (1st Cir. 1983). Thus, contrary to the defense view (DB 45-46 &
1n.16), the standard articulated in Wood v. Bartholomew, 516 U S, 1 (1995}, is
precisely on point. It establishes that inadmissible evidence cannot be material for
it can have “no direct effect on the outcome of trial” Id at6,

The defense mistakenly contends (DB 19 g, 9; 45) thar the district court was
correct in ruling that objections based on the admissibility of the evidence are |
premature, Such objections are not at all premature because Rule 15 effectively
imposes the same standards thar would apply at trial. Rule 15 depositions “are
only to be taken to preserve the testimony for use ar trial.” United States v.
Ismnaili, 828 F.2d 153, 159 (34 Cir. 1987). Tust as af trial, the depositioﬁ is subject

to the Federal Rules of Evidence, see Fed, R. Chim. P, 15(E), and parties may make
objections to testimony, seg Fed. R. Crim. P. 15(e). There can be no basis,
therefore, for even proceeding with a Rule 14 deposition to elicit hearsay, For the

sarne reasons that a district court must generally assess admissibility before
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deeming a potential witness’s testimony material, g Rule 15 deposition is not
warranted where the anticipated testimony is inadmissible ag hearsay or otherwise.
See United States v. Hernander-Escarsees 886 F.2d 1560, 1570 (S¢th 'Cir. 1989)
(Rule 15 deposition inappropriate where the eXpected testimony “wvas in some
respects irrelevant and in others cumulaﬁw and possibly inadmissible as
hearsay.”); Ismaili, 828 F.2d at 162 (similarly finding that “the bearsay nature of
the [J witnesses affects the materiajity of thelr testimony”™). Adhering to this
approach Is especially crifical in this case, where permitting the depositions 1o go
forward would dismpt—
-thc enemy combatants and risk terminating the Government’s ability to
obtein informarion regarding future attacks. This Court should not permit that
radical step in the absence of 3 showing that the anticipated testimony would be
material, exculpatory and admissible.

In fact, many of the statements the defense and the district court poinr to in

support of the theory that‘vould provide material testimony would,

—

In fact, be admissibl




N - ottt insmissile hearsay

and hence cannot be materjal, See, e.g., United States v. Wilkerson, 84 F.3d 692,

696 (4th Cir. 1996),
The district comrt also erred in failing properly to take into account the

Likelihood that the enemy combatants would attempt to invoke the Fifih

Amendment and rerpain silent, ‘While the damage to the-roeess
fiom permitting access to the combatants is 100% certain, the likelhood that the

witnesses would testify, rather than invoke their privilege, is minima] The

defense relies heavily on the court’s “findng” thar there was “significapt



evidence” thaf NI ould tostify. (DB 4647 £1n.12.). But the sum toral

———

those facts, however, can give rise to any rational inference that, when he knows

he has been placed before an American court where his vohmtary statements can

expase im {o the death penalty, _ ‘_Wﬂl blithely immplicate himselfin
capital crimes, The same holds e for_

As for specific clzims about the supposedly exculpatory information the
cémbamts will provide, the district court erroneously presumed that because the
combatants played-;oles in the September 11 plot, they must have
relevant and exculpatory tegtimony. Thatyeasoning is fallacious. The
combatants’ roles may suggest that they could offer relevant and even interesting
testimony, but their roles do not in and of themselves support a finding that they
have gxewlpatory testimony. See, e.g., United Swres v, Iribe-Persz 129 F.3d 1167,
1173 (10™ Cir. 1997). And mere speculation thas they might provide some

exculpatory detail is not sufficient to establish defendant’s need for a witness.

See, e.g., United States v. Caballern, 277 F.3d 1235, 1241 (10® Cir. 2002).

]

-

—
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In the face of the findamentally inculpatory mature of the staicmcnﬁ-

— the defense cites several catcgoncs of purported

—)

exculpatory evidence that the combatants could offer. Nope suﬁices 10 meet their

burden.







IL  THE DISTRICT COURT ABUSED ITS DISCRETION BY
CATEGORICALLY REJECTING THE GOVERNMENT'S
SUBSTITUTIONS,

A.  The Proposed Substitutions Comply with CIPA.
Even if this Court concludes that the Compulsory Process Clause extends to

the combatants and ther they would provide marerial testimony under the correct
standard, it should hold that the district court abused it discretion in rejecting the

Government’s proposed substitutions for their prospective testimony. The

"TOP 25
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substituons should be accepted because, consistent with CIPA, they provide
defendant with substandally the same abilify 10 assert his defense as would the
prospective deposition testimony, See 18 US.C, App. 3 §6(c)(1). Thc'l
Governtnent’s proposed substitutions are re‘liablc; acar#te and cdn:pletc, and, in
any event, can readily be modified to satisfy particular concerns of the district
court or the defense.

The defense attack on the substitations boils down to their position that
information set forth in & document could never be the precise equivalent of live
testimony. CIPA does not, however, requirc absolute equivalency. In enacting the
substirution provision, Congress did notuintend “precise, concrete equivalence.”
ILR. Conf. Rep. No. 96-1436, a¢ 12 (1980), reprinted in 1980 U.S.C.C.A.N. 4310,
Indeed, “[tihe fact that insignificant tactical advantages could accrue to the
defendant by the use of the specified ¢lassified mformation should not preclude

the court from ordering alterative disclosure,”1° Id. at 12-13; 1980 U-S.C.C.A.N.

""The defense mistakenly contends (DB 38-3 9) that the common law dogs
ROt permit substitutions of the kind the Government has proposed. While 1o case
precisely like this one has arisen before, CTPA did not invent the concept of
substitutions, For exarmple, in cases involving material evidence that the Staze
destroyed, the defendant cannot make our 2 due process violation without
establishing that “comparable evidence™ is unavailable. California v, Trombetta

467 U.5. 479, 489 (1984); sce Buje v. Sullivan. 923 F.24 10, 13 (2d Cir. 1990)

.
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at 4310-4311. The flexibility Congress bujlt into CIPA ;s—parﬁcularly 2ppropriate
here, where the countervailing national security interests are so great and given the
reality that deposition testimony would not even be available if the cozz'xbatams
were produced but refused to testify.

That the substitutiops do not permit an evaluation of the combatants’
demesnor, therefore, is clearly not dispositive, See. ez, M@Sﬂm
355 .20 944 (2d Cir. 1988) (permitring use of deposition transeript that
inculpared defendant). Many cxceptions fo the rules of hearsay, of conrse, permit
the jury to consider staternents by witnegses withour evaluating their demeanor,
typically when there are zeasons to believe the staternents are relisble.!? Aswe

explained in our opening brief (GB 67-68 & nn. 19, 20, 21), the process [

_m—ves to generate acchrate information, and that
-h-f

stories the combatants have 1o tell, they should be considered “comparable” to
deposition testimony and thus sufficient to ensure that defendant recejves a fair

trial.
“While itis true that with substitutions defendant is unable to rely on

demeanor evidence to Support a contention that the combstants are credible
witnesses, this is counterbalanced by the inability of the Government to undermine
their credibility vig Cross-examination. :
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information is reported accurately. 2

The defense further claims that the substitutions would “mislead the jury™

(DB 70), because they do not explain that thc-sta_xmcnts-

Noue of these contentions, however,
provides a sound basis for rejecting the substitvtions themselves. To the extent the
defense’s concerns have merit, they can be addressed in jury instructions that

could provide some context for the jury’s evaluation of this evidence,

Next, ths defense contends that the substitrtons are incomplete in that they
allegedly omit exculpatory information contained in the-summaﬂes

1




Neither of these contentions has merir,




moreover, sorting out the minutize such as the defense contention that those five

words are criical is something that should be handled in the distriet court if the

basic concept of substitutions has been approved,




the defense has provided no substantial basis to concludea that the
details would be exculpatory. Mere speculan'é:n about the possibiljty .of
exculpatory information is not sufficient to establish defendant’s need fora
witness in the first place, see Caballero, 277 F.3d at 1241, and ivsimilarly cannot

show that there is some deficiency in a substimton proposed by the Govemment,

e the compeling govermment ineros:s N
* and given that the defense

cannot establish prejudice since their asserjon thar they could uncover additional
exculpatory infermation from the combatants 1s speculative, this Court should
hold that the substitutions are sufficiently comprehensive to protect defendant’s
right to a fair trial.

Citing United States v. Fernandez 913 F. 2d 148 (4% Cir. 1990) the defense
argues (DB 75) that the subshtunons shackle the defense “to a SCIipt written by
the prosecution.”™ Their rchancc on Eernandez is misplaced, There, this Court
found that the content of the proposed substitgtions so radically distorted the
classified inforrnation they were designed to replace thar they foreclosed or fatally

weakened key defenses that could have been effectively presented via the
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classified information. [d. at 157-61. Unlike the substitutions n Femandez, the
substitutions the Government has proposed here mirror the content of the

statements to which they cotrespond. Because the substitutions reflect rather than

distoﬂ_ they protect defendant’s right to

present his defense.

If this Court agrees with the defense and the district court that the

substitutions omit exculpatory information contained in the |GG

o,

summaries, they can be revised to meet the Court’s concerns. Except for an initial,

jammingly one-sided attempt at crafting substimﬁons_tbat was

rejected by the district court (SAC279), the defense has chosen not ta offer zny

suggestions for substitutions. Fnstead they have adhered to the hard line that no

substitution will ever be sufficient,’* Beeause th&_symmaries from

this Court

should affirm the capacity of the substitution process to protect defendaut’s right

y

“The defense unfairly takes the Government to task (DB 79) for not
submitting revised substitutions. The Government has not done so because the
district court categorically rejected the very concept of substinrtions as an
madequate replacerment for live testimony. (2JAC302-03).

W 32
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to 2 fair trial and give the Government the opportunity ro revise the substiturions if
the Court finds them deficient in some regard.
B.  TheDistrict Court Abused Xts Discretion by Imposing an

Evidentiary Sanction Unrelated to Any Possible Prejudice .
Defendant Could Suffer frem Use of the Substitutions at the Guilt

Phase, '

The district court emphasized that “2 wial is supposed to be 2 tuth-seeking
process.” (TAC620), The district cotut derailed the truth-seeking function of the
tal, however, by prohibiting the Governmepr from preseuting “zny evidence or
argument that the defendant wag involved in, or had knowledge of, the planning or
execution of” the Seprember 11 attacks, (2JAU330). By drastically limiting the
evidence the Government tay present regarding the September 1 I attacks, the
sanction will prevent the fury from hearing key evidence that is highly probative
of the horrifying intent and objectives of defendant and his co-conspirators. This
sanction highlights the petverse nature of the district court’s rejection of the
substitutions, which, by including the statments_thar
are perouent to the conspiracies chatged in this case, would permit defendant the
opportunity to present evidence regarding his alleged lack of involvement m, or

knowledge of, the events of September 11 to the extent thc-sra.tments

would support that defense.
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1. e Gove t has not waiw, 0 anctions.

The defense’s claim that the Government has somehow waived any
objection to the nove] and far-reaching evidentiary sanction imposed b;r the
districr court simply because the Govermment chose not to object to the more
routine proposal of dismissal of the Indictment is meritless. The defense claim of -
warver is flawed for two reasons,

First, the Government has unwaveringly opposed the district court’s rulings
that (1) the Sizth Amendinent affords defendant the dghr 1o compel the
Govemnment to produce the enenty combatants held abroad to obtain their
testimony, (2) the eneray combatants would offer admissible, material, exculpatory
testmony, see, .2, JAC348-416, JAC554-588, JACT07-725; 2JAU340-42,
21AU355-57, 2JAC291-311, (3) that defendant’s need for these purported
wimesses could outweigh the compelling national security concems that demend
precluding sceess, and (4) that the Government's substitutions are not adequate to
protect any rights defendant does have with regard to these witnesses. Moreover,
in its pleading addressing the defense’s proposals for sanetions, the Government
went to great lengths to re~emphasize its disagreement with the findings that led

the need for the court even to consider sanctions in the first place. 2JAC486-87.
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These repeated objections to any sanction defeat the invited-error doctrige and

application of the plain-etror standard. See United States v. Haywood, 280 F.34
715, 725 (6® Cir. 2002) (rejecting plain error analysis); United States \;, Neeron,
967 F.2d 68, 71 (2d Cir. 1992) (rejecting invited error doctine); United Stateg v.
Kepner, 843 F.2d 755, 760 (3d Cir. 1988) (same),

Second, the defense theory rests critically on the praposition that Iaqk of
objection to the greater sanction (dismissal) must convey lack of ebjection fo any
lesser, or less drastic, sanction, no matter what it happens to be, and ro matter
what independent errors it may incorporate. But that is plainly not true. It must be
recalled that, imder the pleading schedule arranged with the parties’ consent
below, the Government was responding to a specific defense proposal for
sanctions. That proposal contained fwo options: dismiss the Indicune:_xt or, in the
alwetnative, dismiss the death notice. Given this Court’s prior ruling, 1t was
imperative for the Government, if iis intercsts were to be protecred, 10 énsurc that
the sanctions took the form of an immediately appealable order. As the
Government explained, therefore, to ensure irnmediate revi ¢w, the Government
chose not to oppose dismissal. But that does not Iraply blanket consent for the

district court to do anything short of dismissing the case; far less did it invite the

Torsscaet NN s
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cowrt to follow any such course. Any independent errors introduced by the dismict
court’s sna sponte fashioning of its own sanction (to which the parties had no

opportunity to respond) are fully subject to appeal hare.
2. The Dismict Court’s Sanction Is Unrelated in the Stpposed
Exrror It Is Meant to Address.

As explained in our opening brief (GB 74-80), the district court’s sanction
bears no relation to any prejudice defendant would suffer if the Government’s
proposed substimutions were used. Instead, the district court’s effort to wholly
¢Xcise any evidence concerning September 1] fcbm this case rests on a
misconstruction of the bread conspiracies actually charged in the Indictment and
on a misagpplication of ﬁmdamzm:al principles of conspiracy law. (GB 7 G-BOI).
Indeed, even if it were true that the enemy combatanrs at issue here would
unequivocally say that defendant was pot part of the specific September 11
Dpcration—_it would still be fally
permissible under standard principles of conspiracy law for the Government to put
on evidence of the September 11 attacks to demonstate the objectives, motives,

and methods of participants in the overall conspiracy of which defendant was a

part,

= —
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Although the district court went to great lengrhs to characterizs the charged
conspiracies in different ways, the Indictment speaks for itself. It alleges that the
defendant, as a member of al Qaeda, participated in that terrorist orgam:zaﬁon's
conspiracy to kil Americans. While the September 11 attacks lie at the core of the
Indictrnent, the charged conspiracies are much broader than just those attacks,
TAU102-32. Any act by defendant in furtherance of the conspiracy that manifests
his lcno;wmg partcipation in it renders him lizble, regardless of whether he knew
the full derai'ls of the conspiracy. See Q’n'jted States v, Burgos, 94 F.3d 849, 861
(4™ Cir, 1996) (en banc) (“defendant’s comnection to e corspiracy need only be
‘slight”"” because “a defendant need not know all of his cotonspirators,
comaprehend the reach of the conspiracy, participate in all the entcrpﬁsés of the
conspiracy, or have joined the conspiracy from its inception ™); United States v.
Roberts, 831 F.2d 95, 101 (4% Cir. 1989) (“one raay becorne & member of the
conspiracy without full knowledge of all of its detals, bat if he joins the
conspiracy with an understanding of the wilawful nature thereof and willfully
jomns in the plan on one occasion, it is sufficient to convict him of conspiracy, even

though he had not participated before and even though he played only a minor

Pal-t- 17)-
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Thus, the purported testitnony of the enemy combatants does nothing to

undercut defendant’s guilt for the charged conspiracies.

evidence would actually inculpate the defendant in the guilt phase and would not

even warrant a jury instruction regarding mltiple conspiracies. See United Srates
¥. Stock;c;;;, _F.3d _, 2003 WL 22700875 at *5 (4* Cir. Nov. 17, 2003) (“single
ovcfall conspiracy can be distingnished from multiple hdepeudcnti conspiracies
based on the overlap of actors, metheds, and goals™); United States v. Bowens.
224 F.3d 302, 307-08 (4 Cir. 2000) (upholding refusal 1o give multiple .
conspiracy instrction where “there is an agreement to engage in one overall
veature”); United Sfates v. Kennedy, 32 F.3d 876, 884 (4th Cir. 1994) (“A
multiple conspiracy inswuction is pot required imless the proof ar fria]
demonstrates that appellants were involved only in ‘separate conspiracies

unrelated to the overall conspiracy charged in the indictment.*”) (emphasis in

original).
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only support cited for this assertion is an earlier defense‘plcadjng- Of éourse, the
burden rests upon the defense to establish that the émpdned testimony is marerial
and exculpatory. Other than rhetorie, the defense does not explain how the
purported testinony puts defendant’s actions outside the charged conspiracies,
The district court’s sanction prechuding all evidence and argument regarding
defm&]znt’s involvement in, or knowledge of, the September 11 atracks thus bears
1o rational relationship to the impact of the combatants’ purported testirnony at the
guilt phase of the trial, aud, consequently, constintted an abuse of discretion.

IV. THE DISTRICT COURT ABUSED ITS DISCRETION BY
DISMISSING THE DEATH NOTICE,

Like the district court, defendant’s arguments regarding the dismrissal of the
death penalty notice focus upon defendant’s capital eligbility instead of its
propriety as a sanction. (DB 87-93). As exl;lained in our opening brief, the |
district court abused its discretion in dismissing the death notice because that

sanction, too, bears no relation to any prejudice that defendant would suffer from

39
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The defense bases its arguments in support of the sanction on the assertion
that “the Government hag not cited a single case in which a defendant, convierad

solely of conspiracy, has been found death eligible in relation to o homicide

"The Government’s objectons 10 this sanction have not been waived for all
the reasons described above. Ses Part mM®B)(1). In addifion, there is a further.
Teason objections to dismissal of the death notice have got been waived. The
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committed by ather members of the conspitacy in an event in which the Defendam
did not actually participate.” (DB 87-88) (emphasis m original). This essentially
repeats the district court’s theory that “St simply caunot be the case thaxl Monusszoni
 + - Can lawfully be sentenced to death for the actions of other members of al
Qaeda” (2JAU326). Asnoted above, this theory focuses more upon the
defendant’s eligibitiry for the death sentence as 2 pure matter of faderal death
penalty law theam upon the propriety of dismissing the death notice as a sanction.
In any event, o the extent the argument bears upon analysis of the sanction, the
defense claims thar both as a matter of coustitutional law and under the terms of
the FDPA, any evidence that defendant was not actually part of the specific
September 11 attack makes him ineligible for capital punishment. Neijther
argurcent has any merit.

AS a matter of constitutional law, defendmg 1s fully eligible for the death
Penaity under the Supretne Court's decision in Tison v. Arizona, 481 US 137
(1987). In Tisop, the defendants were brothers, who, along with other members of
their family, planned and effected the escape of their father from prison where he
wag sérving & life scntence for having killed a guard during 2 previous escape,

The defendants enteyed the prison with a chest filled with guns; armed their father

TorsscezT NN 4



Torvscae SN

2nd another convicted m urderer; later helped to abduct, detain, and rob a family of
fowr; and warched their father and the other convict zmmder the mcmbers of thar
family with shotguns Neither defendant made any effort to help the vncnms as
their father murdcred them. Tison, 481 US. at 139-41. The defendants

humazn life. Id at 158, In seo doing, the Court wrote: “A eritical facet of the
Idividualized determination of culpability required in capital cases is the mental
state with which the defendant commmits the crime. Deeply ingrained in our legal
Tadition is the idea that the more purposeful is the criminal conduct, the more
setious is the offense, and, therefore the mors severely it ought to be punished.”

Id. at 156.

Following Tison, the Fighth Cirenit in Fairchild v. Nomis, 21 F.3 799 (8™
Cir. 1994), held that 2 defendant may be sentenced to death even if the defendany

Was not physically present at the time of the murder where the defendant’s acriong
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leading up to the murder wers sufficient to dernonstrase that he exbibited a
reckless indifference to hurman Life. Id. 21804, In Fairchild the defendant and his
accomplice followed the vietim to her car, kidnaped hey gt gumpoint (ﬂ;e
accomplice had the gun), and drove herto a deserted house, The defendans and
his zecomplice raped the victim, but the defendant left the bouse believing that his
accomplice was going to leave the victim alive. The defendant went to the car and
Was rummaging through the victim’s purse Whm_z his accomplice shot the vietim to
death. Id. at 803. The Eighth Circyit 1uled that the demangs of Enrmumd and Tison
had been met by the defendant’s actions leading up to the Wrder, noting that |
“actual presence or close proximity of the defendant is T-J'L'Lt °one factor among many
2 jury may consider in sentencing a felony murderer to death » Id. at 803-05.7¢

~ Most applicable to this case is the Lison Court’s observation that some
crimes ¢ould be s0 homible that any major participation in them could satisfy both
participation and culpability factors: |

Although we state these two requirements separately,

they often overlap, For cxample, we do not doubt that
there are some felonies as to which one could Properly

“Although the defendants in Tison and Fairchild were convicted of felony-
mrder instead of conspiracy, like defendant here, thejr capiral-cﬁgibiﬁty derives
frorn accomplice liability.
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conclude that any major participant necessarily exhibits
reckless mdifference to the value of human life,
Moreover, even in cases where the fact that the
defendant was a major participant i a felony did not
suffice to establish reckless indifference, that fact wonld
still often provide significant support for such a finding,
lison, 481 U.S. at 158 n.12.

Defendant’s participation in the conspiracies resulting in the September 11
attacks clearly render himn constitutionally eligible for the death penalty under
Tison. This defendant joined & terrorist organization dedicated to the world-wide
mnrder of innocent Americans and other Westerners, trained in al Qaeda’s camps
to leam the skills needed to carry out these rmirders, tzaveled zeross the globe to
the United States with the specific intent to Kill, rook flight rraining so that he
could use an aircraft as a fully fueled bomb, purchased weapons and tools for use
during the hijackings/murders, lied to cover up the conspiracy at the fime of his
arrest to ensure that his collaborators could fulfill their mission of murder, and
then rejoiced in its success. If there is any felony thar could meet the description
set out by the Supreme Comt in Tison of a crimne in which “any major participant
necessgrily exhibirs reckless indifference to the value of htvman life,” it is @ world-

wide conspiracy to cormmit murder, the self-proclaimed objective of which is to

kill Americans anywhere in the werld they can be found, See (JAU110 9. Te
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allow the defendant to evade the death penalty because his personal acts in
furtherance of the conspiracy did ot more obviously contribute to the grisly
events of Septemnber 11, 2001, would allow him to beﬁeﬁt from the she'er
megnitude of the crime, thereby contravening the teaching of M“

Defendant is also eligible for the death Penalty under the terrns of the
FDPA as set forthin 18 U.S.C. § 3591(2)(2). As explained in our opening brief,
the defendant’s lies ar the time of his arrest qualify as the necessary “act” for
purposes of subsection (C) and his participation in the conspiracy qualifies as the
“act” for both subsections (C) and (D). (GB 86-92). Defendant challenges both
theories by wrongly mixing statutory and constitutional eligibility,

Althongh acknowledging that defendant’s lies constitute an “act” for
purposes of subsection (C), defendant complains that the Govermuent relies on
defendant’s entire “conduct within the broader al Qaeda conspiracy to establish
major participation™ (DB 89). Indeed, we do, bécam;e the endrety of défcndanr‘s
conduct is at issue when examming the constitutional ﬁuestion of defendant’s

culpability, while the more natrow question of identifying a specific act exists

¥As the dismict court aceurately noted, “the Court in Tison found only that
major participation in an underlying felony is sufficient, but not Tecessary, to
render 2 defendant death eligible.” 2JALJ324. '

Treee ‘s
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Defendant also challenges the Govermmeny's ability to prove thar the loss of

under the stamze,

life on September 11 was z direct result of his lies. While the isspc of ;;ausation
should ultimately be resolved by the jury, the Government will mest ifs busdeq by
demoustrating that, had the defendant been truthful (even assuming enerny
corpbatant testimony to the effect that defendant did oot know the details of the
September 11 plot), security countermeasures would have been implemented that
would have prevented the attacks. and the September 11 hi,jacker/pildts would
have been identified and apprehended before the attacks.

Defendant pext takes issne with the Government’s argument that
defend:nt’s participation in the conspiracy constitutes the “act” under subsections
(C) and (D) by simply reiterating the district court’s holding fhat this argument
fails & a marter of statutory construetion becanse “the terms ‘act’ and ‘offense’
must be given independent meaning within the context of the [FDPA]L" (DB 91)
(quoting 2JAU 325, n. 20), Without repeating our earlier argument here, see (GB
89-92), we note that the plain language of the FDPA includes a mitigating factor

that suggests that a conspirator can be eligible for the death penalty. SecHon

- 3592(a)(3) sets forth the following mitigating factor

mr_ 46
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(3) Minor participation. — The defendant is punishable as

a principal in the offense, which was commirted by

another, but the defendant’s participation was relatvely

muinor, regardless of whether the participation was so

minor 25 to copstitute a defense to the cherge.
First, this mitigating factor refers to participating in an “offense” and not an “act,”
which dirainishes defendany’s argurnent that the FDPA relies solely on “acts™ to
make one death eligible. Second, and more important, the existence of this
mitigating factor demonstrates that Congress envisionad capital Hability for those
vicariously liable such as sccomplices and conspirators. See Upited States v,
Gooding, 67 F.34 297, 1995 WL 53 8690, at **5 (42 Cir. 1995) (unpublished)
(mitigating factor in 21 U.S.C. § 848(m)(3) regarding the role of the defendant n
the offense (swhich is identical to the mitigating factor in § 3592(2)(3))
demonstrates “that Congress conternplated that siders and zbettors mi £ht face
death . ...”) (copy attached). Indeed, the Eighth Cireuit, while upholding a death
senfence under the FDPA, has held:

.+ . 20 ageravating factor can be based on lability as an
accessory. Allowing a jury to consider that the
defendant acted jointly in determining aggravating
circumstances is consistent with the tule that a defendant
can be sentenced to death in some circumstances even

though he only aids and abets the killing,
United States v. Orgiz, 315 F.3d 873, 901 (8% Cir. 2002) (¢iting Tisop); see also-
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ited States v, Paul, 217 F.3d 989, 997 1. 4 (8* Cir. 2000) (discussing
accoraplice Hability under the FDPA). Thus, for these reasons as well as those set
forth in our opening brief, defendant’s patticipation in the conspiracy ca.'n
constitute the “act” under subsectjons (C) and D).V

In sum, because the combatants® Puiported testimony would pot rez‘nder

defendant ineligible for the death penalty, and because the substitutions offer the
defense substantial flexibility to inn-oduce-étatements in an effort
to avoid a death sentence st the sclection phase, the district court erred n
concluding that defendant is consttutionally entifled to depesition testimony at the

penalty phase and thus abused its .disa‘étion in striking the death notice.

"Defendant tries to counter the Government’s assertion that the mens rea
requirement and the “finding of death resulting” in the FDPA perform the
narrowing function by arguing that the conspiracies are specific intent crimes and,
therefore, “would add nothing to the legal equation if the “act® were the conspiracy
itself” (DB 91-92 1. 43), While it is true that the charged conspiracies are
specific infent crimes, the specific intent i§ to commit the object of the conspiracy
(L.e., act of terrorism, aircraft piracy, destruction of ajrcraft, use of weapons of
mass destruction), not an itent to kill which the threshold findings require. Thus,
the mens rea requirement does, indeed serve a narowmng fimction under the

FDPA. See United States v. Webster, 162 F.3d 308, 322, 355 (5% Cir. 1998).
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CONCLUSION

For the foregoing reasons, and the reasons stated in our opening brief, the

district court’s depositon orders and sanetions order should be reversed.
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United States Court of Appeals, Fourth Cireqir,
UNITED STATES of Amecica. Plaintiff-Appallas,

v,
Derak Lemonr GOODING, a/k/s Zack, a/k/a Wolf,
Defendamt-Appellant,
Unized States of America, Plaintif-Appelice,

Y.
Samuel Clive Phillips, a/k/a David, o/k/a Culture,
a/K/a Jungle, Defandagt-
Appellanr.
United States of Amnerica. Plainuffappelles,
v

Cashmere Cazean, a/k/a Clandy, Defendans-
Appellarg,
United Staies of Arnerica, PlaindffAppsllee,
v
Nigel Nicholse Donglas, a/k/a Jopiag, Defegdans
Appellant,
Untted Staxes of America, Flaintiff-Appelles,

. v.
John Hanry Lewis, a/k/a Mardock, Dafendant-
Appeliznr.

United Sttes of Ametica, Plaintiff-Appelles,
v

Terry Leon Edwards, bcfcndam-Appeﬂant.
Unifed States of America, Plafudff-Appellee,
v

Jezg Clavde Osear, n/k/a Clmek, Defendent
Appallany,
Umited Swtes of America, Plaintff-Appelles, .

v, .
Amoold Mark Heary, a/k/a B, Defendant-Appeliant,
Uniusd Srates of Amcdica, Plaintifi-Appellss,
v,
Frantz Qscas, 2/k/a Mark, 3/k/a Osear Framz,
Defendant-Appellans.

Nos. 845405, 94-5406, 94-5407, 9¢-5408, 94=5405,
54-5410, 94-5444, 54.3445,
94-5448.

Pags 1

Sept. 11, 1995,

ARGUED: Douglas Prederisks, Norfolk, Virginka;
Waller Bruce Dalton, Norfolk, Vieginis: Paul
Hendesson Ray, Virginia Beach, Virginia: Donaid
A. Harwood, New York, New Yok, Jehn Odig
Vemner, Virgicda Beach, Virginis; David Wayne
Bouchard, Chesspeake, Virgieds, for Appellags,
ON BRIEF: Duncan R, St. Clair, I, ST. CLAIR,
MILLER & MARX, P.C., Nortolk, Virginis, for
Appellunt Cazesy; Lawrepce EL Woodward, Ir.,
SHUTTLEWORTH, RULOFF, GIORDANO &
KAHLE, Virginia Beach. Vicgima, for Appelisn:
Edvards; Danny Shelton Shipley, Norfolk, Virzinia,
for Appellam

Robert Joseph Seidel, Jr., Assistanc United Stares
Atomey, Kevin Michael Comsmpck,  Asgistant
United Stares Amomey, Norfolk, Virginia, for
Appclles.  ON ERIEF! Frong Oscar,  Hajen F.
Fehey, Unimd Stares Amomey, Arends L. Wrigin
Allen, Assmrant Unitsd States Anomev, Norfolk,
Virginia, for Appelles.

B.D. Vs,
AFFIRMED.

Befire HAMILTON, MICHAEL, and MOTZ,
Cim]‘udm;

OPINION
PER CURLAM:

*%1 After & jury tyinl thay Janad forty-two days, all
nine defepdants were coavicred for comspiracy to
distribume cocaine, Se¢ 21 U.S.C. § 844, Eizhr of
he niye dafendanrs were convieted for diseiburing
cocaime.  Ser 21 U.S,C. § B41(0)(1). Seven wem
cogvicted of wsing @ firearm o lation T drog
wafficking or & cxine of violence, See 18 U.S.C. §
924(c)1). Taree, Jean Oscaxr, Franz Omcar, and
Ameld Henry, were coavietsd of engaping i a
Comintting Critzinal Exterprise ("CCE"), atrder in
furtherance of & OCE, md making a place availabis
for distrhmion of cocsine,  Se¢ 18 U.S.C. i §5 .
B48;. 845(e)(1)(A), B56(2).  And ficadly, Jean
Oscar, alape, wap comvioted; uf being a felen in
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posssssion of ¢ firearm. See 18 USC &

922(=)(1).

Afier conviction, e jury considered, and pejected,
the Zovernment's Tequast thar Jean and Prangz Ostar
("the Oscar brethers™) 2nd Arnold Henry be pat to
deash, Subsequendy, the cowt seprenced each
defendmr individually.  The Oscir brothers apd
Amold Hepry, the cepha! defendamts, all recejeed
life semmences plug 45 years. Derek Gooding and
Samvel Phillips received life plus five years. Nigel
Donglas reecived Bfe. Cashmere Cazesn and Jom
Lewis received & prison erm of 25 yczrs and four
months. Terry Edwards was semtonced to 12 years
and seven, mopzhs.

All pine defondants appeal, Finding po syror, we
afhrm.

1. Background.

Ths Oscar brothers, Amold Henry, Derek
Gooding, Samusl Phillips, and Ege Camoll, an
vuindicted ¢o-conspirator, were founding menmibers
of a erack cocaine ting (the "group") operasing ou
of Broaldyn, New Yok In 1991 the prowop
relocated 1o Norfolk, Virglata, where it opened a
sash house ar 635 'West 36th Street. It estabiiched
2 crack sales operarioa with day and mipht shifts,
The group's mam distributon poinr was a pair af
 bouvses on West 34th Stresg in Norfolk, Larer, tho

business expanded to include sarellire locations in
Virginia Beach, om 26th Street in Norfolk, 2nd on
Bagnell Rpad in Narfulk. With four discdbugon
poids  and  numerous  employees, including
defendants Johu Lowis, Nigel Douglss, Cashmers
Cazexu and Terxy Edwards, the growp Was moving
over ep thousand dollarg worth of crack every
areels,

The beginuing of the cod for the group came in the
early moming hours of March 26, 1952,  Omo of
the group’s employess, Gwendolyn Johmson, wag
rabbed of her crack and $885.  Afecxr e robbery,
Johmson called Jean Osear, the group's leader,
Jean Osear and his wp Lemenanrs, Fraptz Oscar md
Ameld Heory, went immediscly 10 Johwsen's
aparment i 1763 Camposiella Road in Norfalk,

Ther, in front of av least six wimesses (including a
15-year-cid boy), Jean Oscar started hpterrosaring
tose present sbont the robbery. He focwsed his
arenten fizst on Alma Baker Duwinp the

inewogation, Jean Oscar became enraped and
smashed Magsie Keege, an anlooker, op the bark or
the head with 2 pistol. Then Jean Oscar arderad his
brother and Houry to bind Baker's hends and mouth
with duct tape, wakt off her shoes 2ud socks, axpase
Ge dp of aa exreasion cord, md wrap the wire
around het wes. At tids poing, Jean Oscar swpped
asking questiont and the thres men tormred Baker
with elec wis shocks, Baker's body shook from the
repeatad jolts of electric ctranl. Whn they sopped
totnuring Baker, her hair war smoking,

“¥2 As Baker lay in agony on the figor, the Oscer
brothars and Henry turned their attention o Wayne
Asbley, Buker's boyfriepd. They forced Ashley to
the foor, stuippad him naked fram the waist down,
heared 2 fork red-hot on the kitchen swove, and then
slapped the fork amte Ashley's expossd penirals,

Despite @ tormre, nelither Azhley npor Baier
identified the mbbers.  So Jeay Oscar wok &
revolver from bris brother, walked over 1o Baler, pos
the mun o ber head, and killed her with a single
round.  After the killing Jeam Oscar ordersd the
half-decn observers to clean up the mase, He then
Pt Bakeer's corpse, nlopg with Ashley, into hir car.
That wes the L time Ashley was seeq alive,

AT 3:30 am,  wimesses hoard punzhem pwor the
C5X coal piers in Newpost Naws. Abom 4:00 a2
Wayne Ashley's body was discoversd Iying near e
codl piers with two boiler holes i hic héad. A1
7:00 a.m, Alms Baker's bedy was found near gn
oxit remp off Intepanate 664 in Hempron, Vigigia.

Meamwhile, police had wlked to Magric Keens,
who wis fovnd hinddled i the corner of 3 7-11 stare
near Caapostella Road. Keeoe's story led palice w
1763 Corspagella Road, the site of e marder and
wrwore. By the time police arvived, dowever,
group oiembers had cleaned the apartmem and
coneoeted a story abont how tobbers had murdered
Baker.

Thess eveyry Ind police o foclis more amention on
Jean Oscar.  On Apsil 20, 1993, they swpped hirm
driviog a renkal van on & dmg TR @ New York
Ciry, During the stop, officars recovered » Chinese
SKS assault rifle ard 514,000 in c2sh.  Later that
day, the Norfolk Police Deparunenr execimed search
wirraats & four locations in Norfolk: the rwo Womr
34th Steer disibution pointy; te 26k Stoer
satallite  affice: and 1009 Belimora Streee,

Copr. © West 2005 No Clzim o Orig. U.S. Govt, Works
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Apartmest B ("Aparmeenr B*), the dwelling from
which Jean Oscar [eft in hLis van

The stop and the searches led 10 the asrest md
dicuneny of & pine defendznms. They sto0d trial
2nd were convicted of the varions crimes mentiopad

ar the beginning.  This appeal followed,
. Challenges ro the Search ar dparsment B .

Delendants  firse comtend that die search at
Aputnent B wes issied and exacured in Vinlation af
the Fourk Amcadment ‘Wi rtipect to iemgnes,
they srgue thar the Warrans affidavit lacked sufficient
o to establish probable emse, With remect
exccution, ey argue that the police Fuptoperly
exceeded the authorived secope of the search. We
roject both assipnments of error,

As for the sarpument thar the werramr was
Improperly {ssued. we oote tat “our Lask B W
datérmine whether the magistrate hes 2 snbstanrial
basis for tha decision” w issue te warrant, Dhteed
Starer v, Lolor, 996 F.24 1578, 1581 (4th Cir.)
(citation omitted), cerr. demied, 114 5.Cvr 435
(1893).  fn making this detenmination, "we accord
the magiswate's decivion ‘grest deference * “ gnd we
will interprer the affidavic supporting the warrant in
2 "ocommopsenrs manper,” Jd T

¥*3 Applying thess principles here, We find that the
afidavit contgined more tham emough faers to
suppart the magjstrare's’ decision 10 permir a’rezrch
at Aparmpent B, The affidavit related that Jewn
Oscar, wirh some of bis associases, left Aparunent B
only forr hours earlier to make 1 drog rvm 10 New
York. it moted st Oscar apd cerfaim of his
associates had beeq arrested in theip reutsd van with
an assaull rifie and larpe quangdes of cash. The
affidavit also rsvepled tiar ope of Jesn Oscar's
recently arrested subordinaes had ademined thap
Oscar and his top Liewegants lived in the 3parznegt.
Finally, the affdavit offered <orroboratng
observations by police (during sWrvelliance) who had
watched deqg delivery vehicles coms snd go Fom
1009 RBaltmere Sweer, Apartment B'c location.
These facts ¢otmected Aparonent B © the leaders of
@ SXsnaive andongotn.gdmgcumpiracyv.ma
recent time frrme,  They pave the magistwate a
substanfia] basis to believe thar drugs would be
found ip Aparancar B. We therefore concluda thar
the warrast was propetly issged.

To address defendants' aymumeny thar the Wartam
wis improperly exccuesd, we mentiog 2 fow
zdditional facts.  The wapraar fuelf antarized the
pelice t scarch for tocaine. Four Norfolk police
ngﬁcmmumdmesear:h. They Joocked on the
dgor of Apartment B and annommced their Prosencs.
N;n ooe answered.  Inwiaad, pomesne raped off the
Lights and somecne peeked owt a window, Using 2
bhmhgrpm,pu&uthmfnmiblymmdth;

amnent. Iside, the police demeined defendzats
Sgmus] Phillips (after a bief fight) apd Franz
Osear.  Thoy then scarched the Rpartmenr and
stized s assanlt rifle, amuumiton, pagers, twa sexs
of diginal scales, 237 grams of crack cocaine in i0
sgparate packages, rerords of drug ransastions,
photogtaphs of people using drugs, phowsripks of
Eoned persons, a camiera, sams wdeveloped 35mm
!?m, and o VHS video oassetns.

! .
fihe plain view doerine pemmtits e police W seize
&Videges not specified in 3 warrant only if (1) the
Officer seizing the evidemce did Dot vicles the
iou.rm Amendment in arriving @ the place fom

hich the evidence could be plainty viswed, (2) tha
iminating nature of the evidence wag
immedi.ntdy bpparent, and (3) the officer had 3

lawfil right of access w the object. Hormonm v.

Californiz, 496 U.S. 128 (1950).

e police eqrered Apaytment B under a lawfil
Faranr.  Ther Wamant awtberized the pafice 1
for cocaine, In conducting that ewhorized
earch, the polise were pormined to examine any
d all areas apd ims where Ghe drug might readily
® toacealed, Unifred Stmes v. Baormes, 509 F24
}1059, 1069 (7th Cr:1990) (ciation omitted), Thms,
ithe only igpue in this cese is whether the evidentiary
ivalus of the objects Bisted adove was “Immediately
[Zpparest” e police, Thar 35 a facmoal
{dstsnipation, It depends on the wnllty of rhe
|crenmsmaces and the credibility of tho tectfyisg
‘ofﬁcm. The distriet cowst was in the best position
1te assess theys maters,  Therefore, we will only
{Toverze z detennination thar the manre of an jtam
was "immediaely apparsac” in tha evem: of ofear
| extor. Ses Dnfred Stares v, Gray, 83 F.ld 320 (4t
|Cir.1989) (holdivg dir a district cowt's factyal
| Sndings s 2 suppression heating will be reviewed
| oaly for elear arror),
[

| *%4 Here, thers was no clear error. The distrier
| coun mupprassed the camera, the wadeveloped Slm
!and the VHS video cassere. It fowd (har e
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Inctiminating nantre of these objeers was nor readily
sppatent.  In copwmsr, da district oonrt parmimad
e prosecution w wte the assamlk rifle, the
atmnmmition. the pazers, both sets of digital scales,
the racords of drog  rmmsactions and  the
eriminating photgraphs.  All of these itmns,
excepr for the rerords, are 50 parendy inetiminging
@ar ey warranr Mo discussian, As for the
Tansiction recordy, we do mot perceive clear error
In e dismtiet eourt's decerminatian fhar the
lacriminating natmre of thoge documems  was
immodiaely Ppancw w e officers who saw the
docoments as they searched for drugs, See Barnes.
905 F.2d ur 1070. .

0. Challenges ta the Ny,

Defendence pexs comiend thar the Pprosecution
exerdéed 1tS peremprary amwikes on the basis of race,
@ viclation of the enti-discrimingtion rule Jaid down
by Batson v, Kentucky, 476 U.8, 79 (I586). 'The
six defendznry who did pot face tha poszibility of a
death searence further captend thar the siwikes or
cause for ami-death penaity views denjed them ap
Igpaxtiel jry.,  We reject both assipnments of
eyTor, in UuA,

Batson esmablished that the Constirmion forbids the
prosecution fom striking jurors hecatise of their
Tace. 476 US. a1 89, In this case the goverpmens

expressed candid reservaions abomr his or her
abiliry to apply the death panxlty. The progecoren
also grock six whits who expressed  simiar
réservadions.  Moreover, one of te four black
Jurory swicken knew somy of the dafanse amorneys_
Anotber of the fowr blark Jurors worked for 2
bnsinesxwhichhadmmﬂybeenpmmmbydm
U.S. Awomey's office i Norfolk, In any evear,
four of the rwelve jurors who acmally passed
Judzment in iz caze were hlack.

The government may use its perempiory challenges
16 exclude persons whe express hasitaney ghour their
8bility 0 apply the death penalty. Brown v, Dixen,

891 F.24 450, 496-58 (4th Cir.1589), cer, denied,
495 U.5. 553 (1990). Moreover, the govamment's
right 0 Use @ perermprory challeggss o exclude
Defions acquuinted with defense eouasel, or who
may barbor biay sgeinst Lhe prosecution, has neves
been questoned,  Givem these facts, it is pot
sarprising that the diswrict coust rejected appellanis’

Ec_izson challenpe. We sg¢ no ressop v disturh har
dacision on appest,

The claim by the six noa-capits] defandants e the
woikes for csmse for amideath peoalty views
deprived them of an impartial jury faily in Kight of

wchianan v, Kennurly, 483 1.5, 02 (1987). The
cléﬁnarisuﬁumtheﬁnd;a:jlncm, of auy rucz,
who said thar they eould ot vote i fmpese death
because of their religlons or mora) opposition, to thax
pénalty were struck fram the venire for cause. Te
the cxvenr hat g argument it disiner fram gm
srguinent that Ge son-capiral defendams should have
besnt mied separately from the caphal defendanrs,
Buchatan setdes the waner, There, the Supreme
CowrT rejected the notion thar ths Constmtion
Yoquirts separtre furiss to bass ndgment sver capital
asd nom-capiml defendlanty  tricd in the same
DProceeding, 483 U.S. at 414470, Thix uecessarily
dispozes of the hoos capial defendanrs’ clafm thar
the sriltes for canse viclated thejr Tight m 2q
impartial jury.
IV. Severanca,
™5 The six non-capin] defeadants further tontend
Bz they should have been tried separatsly From the
capital dcfepdonrs.  They cormplxin Hizr the misl
revolved around the bruwal murders of Baker and
Ashley.  Thij, the non- capita! dafendaqte g2y,
Prefidiced them becanss they were more “hit
playess,” “upable to differewrists themssives i the |
Jutors’ minds fowm the aars.” Brief of Appellag at
25. Moreover, the six non-capital defandants say
Gar Geit defease was inconsistent with the £ypita]
defendunry’ defrnss.  Neffiser comvention requires
Teverssl.  The facte bolis the assertion thar the six
fou- ¢4pits] defendanss were merely hit players.
Gacding, Phillips and Lawis were imparunt Sgures
i Jean Oscar's orpanizating over az extanded poriod
of time. Thete mey pardeipated in mzjor crimes in
furthcrance of the conspitacy. On one onearion,
for example, the three wmen Helped Jean Oscar bear
Egic Carroll neady to degth Donglas, the fourth
mmmm,wa&aﬁftmmo{dw
erginization’s disuiburiog polurs.  He mamased a
number of wnderlings and mpved large ameunts of
drigs,  Even Edwards and Cazeay were more than
TEe bz players; althoysh mep supatvisars, Yiey
Wers certainly supporting actess in the conspirasy,
Working as salizied streer pushers. It ay cvenr,
the camremiion on appesl is that ths Deg-capial
dedendanvs, 2s & growp, were bit Playes and ended
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0 severanre,  As a group, howsver, the RODCapirg]
defendants wers capsiderably more than bir players.

In general, defendants Charged in the same
conspiracy should be mied together, Unitad Stqres
v. Brooks, 957 F.2d 1138, 1145 (4ih Cir.} (citarion
emined), cerr, demied, 112 €. Cr 3051 (21592).
- Antagopistic or mhally exclusive defences among
-comspirgtars do  pot muomegsally  require
severance.  Zgfirg v. Upited Stares, 113 $.Cr, 933,
93% (1993).  Insizad, Federal Rule of Crimiga]

14 requizes geverapze “aply if thera is g
scdmuriskfhatajoimn'!aiwmﬂdmmprma
specific mial right of ome of rhe defendants, or
fury from mmzking reliable judgment
abowr guilt ar imnocence. And, in any evenr (a5 in
Zafiro ), e sanscapiial defendant have failed o
amgulate any specific insumces of prejudice.
[nswead, they rest thelr srpument on the copehtsary
allegadon that the defensey of the two grompg of
defendagrs were anraponistic.

The nen-capital defeqdanrs sre entided to severpnes

only if tiey can make 3 smong shawing of prejodice
from a joinr mial.  See d; United Suzes v,
Goldmen, 750 F,24 1221, 1225 (4th Cir1584). A
showine ofoompdl.iugprejndi:er&qniresmnrcthm
3 showing that jeinder makey for a more difficuly
defesse. Id. “The ﬁctt‘nn:aacpamhehialmigm
offuabﬂm-shanccufacquiﬂalisno!amfﬁcim
ground for severapce * 14 Moreover, ugder Rgle
14, te = copy's dec!sionngntordcny
Foverance will not be overnuped absan s abuse of
discretion. Brooks, 957 F.2d ar 1148.

faﬂedmidcndfyﬁth Fpaciﬁﬂirythcpfﬁjﬂdiczthey
saffered by a Joinr mial, we affirr the disgict
court's decision t deay Scveranne,

V. Challenge to ¢ Jury Instrucions.

Two defendanms, Frez Opexr and Amald Hemry,
challenge the fury inewuctions tha¥ peryierd e jury
' convict them for ziding and sheving Jean Oscar in
the murder of Alma Baker or Wayne Ashley i
violation of 2] U.S.C. § 348(e)(IXA). Frug

Oscer and Heqry argue thar aiding and sbeting
Liablity ts simply not avastable'in Progecurions Unde

Wis eamite, The crmme, they 52y, does mot exjst,

We disagres. Seetion 848(=)(IM(A) provides thar
20y person wAo invertiepally kifls an individual in
ﬁ:rﬂ;mmnfaCCEmbeimpﬂsomdforn

ar am ajder zud zbamor "5 pumithable s a
Principal.* 18 U.S.C. § 2. Moreaver, gection
84K(m)(3), in the same stapues, provides;
In determining whether 2 sentemce of degth Is ro be
fmposed om a defendanr, me Bnder of fasr shall
comsider  mitigarng firctars, focluding  the
fellowme: ..
)] 'I'hedeendamisP!miahabluas 4 principal (zx
defined in gection 2 of Tiga 18) in the offegse,
which was ecommimed by another, bwr the
defendamy's participarion  wag relagively ginor,
regardless of whather the pardciparion was sp
minorastacmchumudefmsa:orhcchuga.
Section 548(n)) demonpstrates thar Coagress
camemplated thar ajders and 2 might face
fearh for violating seerdom B4B(e)(IXA). See Unired
Sares v. Willarreal, 963 .24 723, 731 (St Cir.)
(holdmg thar Congresy intended aceommplics Eabiliry
i amch for violatng secrion 848(e)(1)(B), whick
proscribas ! a law enforcement
officen), crrt, demicd, 113 §.Cx. 353 (19592), Thus,
when resd as a whole, section 848 disproves Franz

We bave reviawsg carefully the remaining izanes
raised by appellants and find them he withour
merft, -

*my

The convictions and sunzsncag are affirmed,

AFFIRMED

67 F.3d 297 (Table), 1995 WL 38690 (agy
Cir.(V2.)), Unpeblished Dispogiton

END OF DOCUMENT
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